
4/16/2012 10:17:59 PM Tyrrell. James E. I l l CHFAXSERVER.2.1 Page 2 

CLARK HLL 
Clark Hill PLC 
1250 Eye Street NW 
Washington, OC 20005 

Charles R. Spies 7202.772,0909 
7202.572.B663 F 2d2.772.0919 
F 202.572.8683 
EnrtaliicspieseclarkhilLcom clarkhllLcom 

April 16,2012 
fM o 
© JeffS. Jordan • ^\ 
^ . Supervisory Attorney 
^ Complaints Examination & Legal Administration 
lf^ Federal Election Commission iZ-^. 
^ 999 E Street, NW ^v:̂ : 
SJ Washington, DC 20463 '- -

r>3 

•X* 
- n 
•.?o 

n*. 

:•:»-*.•' 

- i n 
Bp, 

«.D 

C ' 
•jr 

© 

^ VIA FACSIMILE: 202-219-3923 

Re: MUR 6534: Complaint against Citizens for .Tosh Mandd 

Dear Mr. Jordan: 
We are writing this letter on behalf of Josh Mandel, Citizens for Josh Mandel, and Kathryn D. 
Kessler, in her official capacity as Treasurei* (collectively referred to as the "BLespondents-') in 
response to die Complaint filed in die above-referenced matter by die Ohio Democratic Party 
("ODP") and Chris Redfern, ODP's Chairihan. The Complaint was clearly filed for publicity 
and political gain, and is based solely on speculation and innuendo. The asserted facts on their 
face do not support a reason to believe finding in this matter, and the Complaint should be 
promptiy dismissed. 

The Commission may find "reason to believe" only if a Cotnplaint sets forth sufficient specific 
facts, wBch, if proven Uue, would constitute a violation of the Fedei'al Election Campaign Act 
(flie "Act •'). See 11 CF.R. § 111.4(a)., (d). Unwarranted legal.conclusibns from asserted facts or 
mere speculation wiU not be accepted as true. See MUR 4960, Commissioners Mason, 
Sandsu-om, Smidi and Thorhas, Statement of Reasons (Dec. 21,2001). Moreover, die 
Commission will dismiss a complaint when the allegations are refuted wifli sufficiently 
compelling evidence. See id. 

While the Complaint is somewhat incoherent, and riddled wifli unsubstantiated and accusatory 
language such as "appears," "apparentiy," "may have," and "reported," it appears to argue that 
Respondents violated the Act by using resources of Josh Mandei's state campaign to support his 
campaign for the U.S. Senate. These accusations are baseless and unsupported .by the facts. 
Each spurious allegation is addressed in turn below. 
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1. ODP has a pattern of filing merittess complaints for political purposes that result in 
swift disnussals. 

It is well-documented that ODP has a history of abusing the FEC complaint process by 
attempting to smear its political opponents through filing unsubstantiated complaints with the 
Commission oyer the last several dection cycles y/hich cpnsistentiy haye.been summarily 
dismissed by flie Commission. See, e.̂ . MUR 577SR (Pryce for Congress); MUjR 6Q33 (Ohio 
Bankers League). 

In typical fashion, since Josh Mandel filed his Statement of Candidacy for tiie U.3. jSieiriatie in 
© 2011, ODP has continued the habit Of filing frivolous coniplaiints with flie Coiiimission in hopes 
^ of scoring cheap political points and distracting from tile failed record of their fayored candidate, 
^ Sherrod Brown. See ODP Cbmplaint against Respondents in MUR 6474 (filed June 6,2012). 
1̂  The current Complaint is no differeiiit, as it once again, relies on unsupported, allegations aiid 
^ innuendo, this time from a single riewspaper article and. ODP's own politically motivated 
KJ conclusions about Josh. Mandel's state campaign disclosure reports. Not surprisingly, the 
© assertions presented in the article, are based entirely on an interview of an ODP official, 
1̂  spokesman Justin Barasky, who evidentiy spoon fed the author a barrage of fabricated 

conclusory infonnation. Additionally, shortly after Barasky made these statements as a 
representative of flie ODP, he changed positions to become the spokesman for the Senate 
campaign of Senator Sheirod Brown, Mandei's opponent. 

2. Respondents have nbt accepted an in-kind contribution from Mandei's state 
campaign and have not transferred resources from Mandei's stiite aocount fo his 
federal campaign. 

ODP hyperbolicaJly claims fliat "all available iriformation indicated tiiat Mandel's out-of-state 
trips, made immediately before he filed his Statenierit of Candidacy, and describied as being 
made for 'political meetings,' were for testing the waters and drumming up support for his 
Senate campaign." As support for these spurious allegatipns, ODP offers only its own 
politically-charged and theoretical conclusions concerning the timing and the purpose of these 
meetings, as reflected in Mandei's state campaign's campaign finance disclosures. Citing: 
Mandei's state filings, ODP states that "Mandei's state campaign has spent oVer $8,000 on 
aiifare, hotels, and other U'avel to visit Utah, New York, and Washington, D.C. includini; fbr 
'political meetings,*" and that "the trips were clearly on behalf of his Senate campaign" tiecause 
"contributions started fiooding in from tiiese saine locations " 

The Complaint fails, to present even a shred of factual support fpr the proposition that the 
foregoing trips or meetings had anytiiing to do with Mandel*s campaign for U.S. Senate,: The 
mere description "political meeting" in Mandei's state campaign finance reports do not at all 
validate ODP's claims that such meetings were related to Mandei's campaign for U.S. Senate. 
Moreover, there is nothing in the Act or flie Commission's regulations that precludes state 
officeholders from engaging in political discussions in conjunction, with official state-related 
business, which is precisely what occurred on several occasions during Mandei's travel for 

CLARK HII-L 
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official Treasurer̂ related meeting. Such official state-related activities do not fall within the 
Commission's jurisdiction ahd should nbt subject Respondents to potential federal scrutiny. 

In actuality, Mandei's official travel as State Treasurer involvied meetings with other treasurers 
and financial experts throughout the country in order to learn how to better manage Ohio's 
Treasurer operations. These trips included a meeting with a representative of flie National 
Association of State Treasurers (NAST) in Washington D.C. tp discuss Treasurer-related issues, 
a meeting with a pension policy expert in New York at the non-profit organization The 
Manhattan Institute to discuss, state pension policy, a meeting with financial exjperts who invest 
Ohio pension dollaijrs to discuss pensibh policy, investment policy arid Ohio's economic outiook, 

^ and a non-partisan leadership retreat in Utah tb participate in multiple sessions ori. a vai'iety of 
© public policy issues. 

^ Even though tiiese meetings regarded official business,, portions of them indudisd discussions. 
1̂  about state politics and could therefore be yiewed as political, so in an abundance of Gautibn, arid 
KJ because Mandel did not want to use any official state resources on trips that included stafe-
sj related political conipbnents, Mandel chose to pay for these trips using his state campaign's 
© account. This simply continued tiie practice that Mr. Mandel employed for his four years as a 

state legislator, where he used state campaign dollars raflier than tax dollars for any thing that 
could ever be construed or perceived as political in nature. This use of state campaign dollars is 
allowed by state law in Ohio, has been affirmed by the Ohio Secretaiy of State's office and the 
Ohio Elections Commission, and is widely used by Democratic and Itepublican state elected 
officials throughout Ohio. 

The use of a state officeholder's campaign account to fund activities or travel that occurs in 
connection wifli his or her official duties is a common practice in Ohio that has been explicitly 
approved by the Ohio Elections Conunission ("OEC") in a series of Advisory Opinions 
stemming back to the late 198015. In reviewing riiatters involving tiie use of canipaign fiinds, flie 
OEC consistently analyzes such situations by reviewing the statutoiy terms regarding the use pf 
such furids. Specifically, Ohio Revised Code 3517.13(0)(2) :states,:in pertinent part: 

No beneficiary of a camî aign fund shall convert or accept for 
personal or business use... anything of value fi:om the beneficiary's 
campaign fund..iexcept as reimbursements for...legitimate and 
verifiable, ordinary and necessary prior expenses iricuiTcd by the 
beneficiary in connection with duties as the holder of public 
office... [i]t is not out of the ordinary for the activities of a public 
office holder to coincide with the campaign activities... ̂  

Nl 
rri 

' Ohio Elections Commission, Advisory Opinion 2000ELC-05 (Oct. 12,2000), at 2, available at 
http://elc.ohio.gov/AdviscryOpinion/2000ELC-0S.pdf. 
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Although Mandei's political and policy discussions with financial experts, NAST and others did 
not nearly rise to the.level of state "campaign activities," as defined under Ohio law, Mandel, in 
an abundance of caution, chose to use his state campaign's funds to.pay for these meetinjgs that 
were unquestionably "in connection with" his duties as State Treasurer. Because Mandei's state 
campaign's payment for such travd was entirely peraiissible under state law, and because ODP 
has.failed to present any credible evidence that such trips were related to. Mandei's federal 
campaign, a campaign that did hot even exist at the time bf these trips, the Cbniplairit fails on its 
face to allege any legitimate or substantiated violation of the Act. ̂  

In presenting such a hollow arid reckless argument, tiie Complaint identifies "nb source of 
lil information tiiat reasonably gives rise to. a belief in the triitii .bf flie allegatibns preserited," and 
© should be immediately dismissed. See MUR 4960, Commissioners Mason, Sandstrom, Smitii 
^ andThomas, Statement of Reasons (Dec. 21, 2001). 
rsl 
Nl 
1̂(1 3. ODP has presented no evidence that Josh Mandei's travel expoises listed on his 

state campaign's reports were at all related to his federal campaign. 
2 The Complaint maintains fliat "Mandei's state campaign committee has been making a number 

of expenditures for ti'avel for the puq>bse of Apolitical meetings,' abnarentlv in support of 
Mandei's senate campaign." As puiported.evidence for this charjged contention, ODP points.to 
contributions to Mandei's U.S. Senate campaign, stating that "the Uips were clearly on behalf of 
his Senate campaign" because "contributions started flcKKiing in from these same 
locations.. .Mandel started receiving contributions from the New York ai'ea for his Senate 
campaign.. .Mandel received a check from the Washington, D.C, area..." 

It is, of course, absurd on its face to argue that contributions from flie New York and Washington 
areas area direct result of certain meetings monflis.earlieri pr even circumstantial evidence that 
so-called "political meetings" took place in those areas. ODP is grasping at straws by alleguig 
this connection despite the well-known fact that the New York.and Washington, D.C; areas are 
numbers two and three in total donations to federal candidateŝ  behind only California. 

It is equally absurd that tiie Complaint cites flie receipt of "a check frorifi the Wiaishingtonv D.C. 
area" to infer that Mandel was engaging in fundraising for a then non-existent federal campai^ 
during an official State Treasurer trip to Washington, D.C. If the receipt of a single check is 
ODP's standard for demonstrating that a federal candidate physicaUy participated in fundraising 
in a particular area, tiien ODP's prefemed candidate, Sherrod Brown, must have actively 
fundi'aised and hdd events in Alaska and Hawaii this dection cycle due to flie contributions he 
received from mdividuals in those states. To the conb-aiy, ODP's Ibgic that a federal candidate'S 
receipt of contributions from a particular aiea correlates directiy with that candidate travelling, 
physically appearing or holding "political meetings" in fliat area is illogical and mherentiy 
flawed. 

Once again, in making this contention, ODP presents "no source of information that reasonably 
gives rise to a belief in the Uuth of tfae allegations presented." See MUR 4960, Statement of 
Reasons, supra. 

CLARK HILL 
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Conduslon 

The Ohio Democratic. Party in flits matter has yet. agaiin invoked an adn îsti-ajtiye.proceiss: 
designed to protect the: integrity of our electipns'fbrcyriical poiiticai advantage. The Complaint 
is undercut by a lack of credibility: and Substantiation, and is'b^Sed entirely on politicajiy 
mbtivated and malicious speculation. Respohdents respectfiilly r ^ 
rcippgnize. the leg;al .and factual irisufficiency of die Coniplaint on its face :ahd (Quickly dismiss it. 
A quick resolution inay npt completely deny ODP the imagined pblitical benefits fhajt: it.seeks, 
but it wiU sierve to protect tiie integrity of flie Coinmiss^^ 

© 
O Respectfully submitted, 
fM-
(M 
Nl 
Nl 

© Charles R. Spies 
Nl 

Counsel td:RespQndents Josh Mcmdel 
Citizens for . Josh Mandel, and: Kathryn D. Kessler, 
in liiS official capacity as Treasurer 
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